
Consequences of 

Americans for Prosperity Foundation v. Bonta

February 1, 2022



The Panel

• Ellen Aprill, John E. Anderson Professor of Tax Law, LMU Loyola 

Law School, Los Angeles, CA (Moderator)

• Lloyd Hitoshi Mayer, Professor of Law, Notre Dame Law School, 

Notre Dame, IN

• Alex Reid, Partner, Baker Hostetler, Washington, D.C.

• James Sheehan, Chief, Charities Bureau at New York State 

Department of Law (Attorney General), New York, NY

•

2



Learning Objectives

Participants in this program will learn about the following constitutional, tax, and 

disclosure issues:

• The holding of the Supreme Court in Americans for Prosperity v. Bonta

• The basis of the Court’s decision

• The implications of the case for First Amendment jurisprudence

• The response of states to the holding in the case

• Pending legislation relying on the case

• The implications of the case for other disclosure laws
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Part I: The case and its reasoning

• The holding of the Supreme Court in Americans for Prosperity 

v. Bonta

• The basis of the Court’s decision

• The implications of the case for First Amendment jurisprudence
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Form 990 Schedule B
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• In 2014, the Thomas More Law Center and the Americans for Prosperity 

Foundation challenged state donor disclosure requirements as violating the 

First Amendment. 

• They won in federal district court but were reversed by a panel of the 9th 

Circuit Court of Appeals which held that donor disclosure was related to an 

important state interest in policing charitable fraud, despite risks that donors 

might face “substantial harassment” if their contributions became public.

• The full 9th Circuit refused to reconsider the panel’s ruling, but the Supreme 

Court granted certiorari, consolidating the two cases. 

Procedural History to AFPF v. Bonta
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Supreme Court’s Holding

• The compelled disclosure of Schedule Bs is not narrowly tailored to the 

state’s interest in investigating charitable misconduct. 
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• Vote was 6-3 to reverse and remand 

the 9th Circuit decision. 

• Justices Roberts, Thomas, Alito, 

Gorsuch, Kavanaugh, and Barrett 

concurred; 

• Justices Sotomayor, Breyer and 

Kagan dissented.



States Respond to Decision

• “Effective July 1, 2021, the [California] Registry of Charitable 

Trusts will no longer require the filing of Schedule B to the IRS 

Form 990 as part of the registration and annual reporting 

requirements.”

• In December 2021, New York proposed a rule to Form CHAR500 

filers the option of providing either (1) a copy of Schedule B with 

the names and addresses of contributors redacted or (2) “a 

statement of the gross amount of contributions received during 

the reporting period from individuals and entities residing or 

domiciled in the state of New York.” 
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Strict or Exacting Scrutiny?

• Chief Justice John Roberts’s majority opinion rejected “strict 

scrutiny” (the most stringent constitutional test which would 

permit a disclosure requirement only if it is the least restrictive 

way for a state to achieve its goals) .

• Instead, the opinion adopted “exacting scrutiny” which requires 

a “substantial relation between the disclosure requirement 

and a sufficiently important government interest” and also 

requires the disclosure rules to be narrowly tailored (i.e., closely 

drawn to target only the problem or interest at issue).
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Identifying the State’s Interest

• Roberts found that California’s bulk collection of donor disclosure from all 

60,000 charities that do business in the state was not narrowly tailored to 

its important interest in preventing wrongdoing by charitable 

organizations and protecting people from fraud because “that information will 

become relevant in only a small number of cases” after complaints have 

already been filed. 

• The state does not rely on those forms to initiate investigations, and there are 

other ways for the state to obtain the forms if it needs them after the 

investigations are underway. “In reality, then, California’s interest is less in 

investigating fraud and more in ease of administration.”
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As-Applied or Facial Challenge?

• An as-applied challenge seeks to overturn a law as unconstitutional when 

applied to particular activities. 

• A facial challenge is a claim that a governmental regulation is 

unconstitutional “on its face,” by the text of the policy.

• Roberts’ majority opinion held the disclosure requirement facially invalid in all 

circumstances, rather than only as applied because “every demand” for 

information might chill the freedom of association and therefore “a substantial 

number of its applications are unconstitutional.”
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Concurring Opinions

• Justice Thomas would have struck down the rule as applied rather than 

facially.

• Justices Alito and Gorsuch would have struck down the rule without strict or 

exacting scrutiny. 

• Justice Roberts stated that freedom of association is sufficient to find the rule 

unconstitutional because of the risk of donor retaliation (doxing, bomb 

threats, protests, stalking, and physical violence), regardless of whether the 

rule also chills freedom of speech in the form of reduced donations.

12



Dissenting Opinions

• Justices Sotomayor, Breyer and Kagan objected to the 

requirement of narrow tailoring because it potentially renders 

many other reporting and disclosure requirements 

unconstitutional.

• They also objected to the facial challenge as being too broad, but 

would have accepted an as-applied challenge given the risk of 

retaliation to the donors. 
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Freedom of Association

• The Roberts Court elevated the constitutional standard of review applicable to the freedom of 

association from “reasonableness” to “exacting scrutiny.”

• Under the prior standard, the Court weighed the value of a particular expressive act 

against the relative worthiness of the association seeking constitutional protection. 

• The reasonableness standard yielded inconsistent results: 

− Freedom of association protected the NAACP, Citizens Against Rent Control, Michigan 

Chamber of Commerce, Massachusetts Citizens for Life, and Cornerstone (an 

evangelical student group at issue in Widmar v. Vincent)

− Freedom of association failed to protect the Jaycees, Bob Jones University, Taxation 

with Representation of Washington, Communists, the KKK, interred Japanese 

Americans, the IWW union, and the farmers accused of treason during the Whiskey 

Rebellion.

• Will freedom of association protect the January 6 rioters?
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Is Freedom of Association in the First Amendment?

Text of First Amendment:

“Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof; or abridging the 

freedom of speech, or of the press; or the right of the people 

peaceably to assemble, and to petition the Government for a 

redress of grievances.”
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Form Identity

The First Amendment Is in the Freedom of Association
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Associations

Who am I?
The groups I belong to 
(in)form my identity.

Individual Identity Derives from Group Membership
• Churches
• Unions
• Schools, colleges, universities
• Racial, ethnic, and cultural groups
• Ideological movements
• Political parties

To Protect Individual Expression, 
Constitution Must Also Protect 
Group Associations

Express Identity

Why do I speak? 
To express my identity.

1st Amendment Protects
• Religion
• Speech
• Press
• Assembly
• Petition



Principle of Tolerance

• Freedom of association requires tolerance

− Unpopular groups

− Disliked speech

− Despised identities, etc.

• Elevating freedom of association to a protected constitutional right also 

elevates tolerance as a jurisprudential value.

• It also raises the “paradox of tolerance”—that unlimited tolerance leads to 

the disappearance of tolerance because the intolerant destroy the 

tolerant. 

− Tolerance intolerates intolerance.
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Part II:  Reactions to the case

• The response of states to the holding of the case

• Pending legislation relying on the case

• The implications of the case for other disclosure laws
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• California AG’s Registry of Charitable Trusts “will no longer require” 

(effective July 1, 2021).

• Hawaii AG’s Tax & Charities Division “will no longer require.”

• New Jersey’s Division of Consumer Affairs says requirement “can no longer 

be enforced.”

• New York AG’s Charities Bureau “has suspended” collection and issued a 

proposed regulation requiring instead either a redacted Schedule B or the 

gross amount of contributions received from New York sources.

Unclear if any other states require submission of donor identifying information 

as part of charity registration and reporting, whether by requiring the filing of 

Schedule B or otherwise.

States End Required Filing of IRS Form 990 Schedule B
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Effect on Other State Charity Donor Info Requirements?

Kissel v. Seagull, 2021 WL 3088037 (D. Conn. July 21, 2021)

• Paid solicitor moved for preliminary injunction of Connecticut 

Solicitation of Charitable Funds Act provisions, including one 

requiring paid solicitors to keep records of donors and donations 

for DCP to inspect on request. Only challenged as applied to him; 

did not make a general, facial challenge.

• Court granted preliminary injunction based in part on AFPF v. 

Bonta. Court concluded that the provision burdened First 

Amendment associational rights and implicitly concluded that the 

provision was not narrowly tailored to further an important 

governmental interest.
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Effect on Federal Form 990 Schedule B Requirement?

AFPF v. Bonta, 121 S.Ct. 2373, 2389 (2021)

In discussing the federal Schedule B requirement, Supreme Court 

said “revenue collection efforts and conferral of tax-exempt status 

may raise issues not presented by California's disclosure 

requirement, which can prevent charities from operating in the State 

altogether” (emphasis added) and cited Regan v. Taxation With 

Representation, 461 U.S. 540, 545 (1983), which rejected a First 

Amendment challenge to the federal tax law limitation on lobbying 

by section 501(c)(3)s.
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Effect on State Tax Donor Info Requests?

For example, the 2020 instructions for the California Exempt 

Organization Annual Information Return (Form 199) provide: “Attach 

an itemized schedule if money, securities, or other property 

aggregating $5,000 or more is received directly or indirectly from 

one person in one or more transactions during the year. The 

schedule must show the name, address, date received, and the 

total amount received from each person.” (emphasis added)
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Effect on Campaign Finance Donor Disclosure Laws?

Gaspee Project v. Mederos, 13 F.4th 79 (1st Cir. Sept. 14, 2021)

• Facial challenge to Rhode Island law, including requirements (1) 

for organizations engaging in express advocacy or electioneering 

communications to (1) disclose $1,000+ donors and (2) list five 

largest donors on electioneering communications. Opt out 

available for donors who elect not to have donations used for 

these types of communications.

• Court affirmed granting of motion to dismiss, concluding that 

requirements were narrowly tailored to further the important 

governmental interest of promoting an informed electorate.

• Petition for certiorari docketed December 15, 2021.
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Effect on Campaign Finance Donor Disclosure Laws?

Lakewood Citizens Watchdog Group v. City of Lakewood, 2021 

WL 4060630 (D. Col. Sept. 7, 2021)

• Facial and as applied challenge to municipal ordinance, including 

provisions requiring disclosure by organizations engaging in express 

advocacy or electioneering communications of >$250 donors.

• Court granted permanent injunction preventing application of 

challenged provisions to plaintiff (but did not reach facial challenge), 

in part because of conclusion that, even assuming informational 

interest was an important government one, the provisions were not 

narrowly tailored to further that interest given donors might not have 

intended to support relevant communications.
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Effect on Campaign Finance Donor Disclosure Laws?

Montana Citizens for Right to Work v. Mangan, 2022 WL 165678 

(D. Montana Jan. 18, 2022)

• Facial challenge to Montana’s “Fair Notice” law requiring political 

committees to provide a candidate with a copy of any campaign 

ad published within 10 days of an election that refers to, but does 

not endorse, the candidate.

• Court granted plaintiff’s motion for summary judgment, 

holding the law was a disclosure law aimed at specific speech that 

was not narrowly tailored to a compelling (or important) 

governmental interest and so was unconstitutional under either 

exacting scrutiny as described in AFPF v. Bonta or strict scrutiny.

25



Questions?

Attendees can submit questions via the Q&A 

feature on the virtual meeting interface
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